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To commence the statutory time for appeals as of right
(CPLR 5513(a]), you are advised to serve a copy
" of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER -
CINDY HOFFMAN, D.O.,P.C,, -
* Plaintiff, ‘ : DECISION and ORDER
Sequence No. 1
-against- . ’ T o -Index No. 64581/2017
CAROLINE RAFTOPOL,
Defendant.
-

RUDERMAN; J.. -
The following papers.Were considered in connectibn with plaintiff’s motion for a

preliminary inj unction,ibased oﬁ a non-éompete brdvision of an employrﬁént agrgement,

enjoining defendant for two yéars ffom working f(»)ri any Hud\éon Dermatology, P.C. location

situated within a 15-mile radius 6f'any of plaintiff’s offices:

Papers ) » - Numbered
Order to Show Cause, Affirmation, Exhibits A, and : '
Memorandum of Law - : ' 1
Affirmation and Affidavit in Opposition, and. o
Memorandum of Law 2
Reply Affirmation, Exhibit A, and ' ‘ _
' Memorandum of Law in Reply ' 3

This matter requires 'consiﬂd_'eration of how eX’istihg case law regarding the enforcement of
non-compete clauses, in the “learned professions” and in the field .of business, applies to a
, v . : y
physician’s assistant. '
Dr. Cindy Hoffman is a board certified dermatologist Who i§ the owner and chief

executive officer of plaintiff Cindy.-Hoffman, D.O., P.C., which has offices in Yorktown Heights, -
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Carmel, and Hyde Park, New Yofk, ‘f\hrough which it provides dermatolégical care to patients. -
On July 5, 2012, plaintiff h'i>red defendérit Caroline Réftopol, then.a newly-li_censed phyéician’s
assistant, at a base salary of $70,000, to work at the company’s three Qfﬁcés. The letter
agreement defendant was require.d to sign contains a non-compete clausé providing that .
defendaﬁt would not, for two years after the date of the term{nation of her employment for any
reason, join or be employed by a éompetitor of plaintiff. A separate tCI"ITl sheet stated that the
restriction wquld apply in a fifteen-mile radius of any of plé.intiff s threé_ ofﬁces. In addition, a
September 2014 renewal of the letter agreement added a terrﬁ requiring defendant to give six |
months’ notice prior to resignin’g.

In November 2016 defghdant'gave six months’ notice that her last day would be May 31,
2017, and terminated her employment as of that date._ On Thursday, September 7, 2017, plaintiff |
learned that defendant was working for Hudson Dermatology, several offices of which are within
fifteen miles of plaintiff’s ofﬁ_c?s. For example, Hﬁdséh Dermatology(’js ‘So'mers office is within |
fifteen miles ’of the Hoffman Carfnef office, and the Hudson Dermatoldéy-Poughkeepsie office is

within fifteen miles of the Hoffman Hyde Park ofﬁ(‘:e. |

Plaintiff commenced thlS action forzinjuncti'Vé relief and money damages, and movéd by
order to show cause for a preliminary injunction. 'Wﬁen 'the. parties éppeared in court .regarding ’
plaintiff’s proposed tempdrary restraining order, they agreed that pendiﬁg decision on th\e motion,
defendant “will not solicit clients of plaintiff s practice and will work only in the Fishkill office
of Hudson Dermatology,” and that language was inéorporated as a term of the order to show‘
cause.. |

In opposition to plaintiff’s motion, defendant states that her job at plaintiff was her first
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position as a physician’s assistant, a_fier she received her license'foﬁr.months earlier. She was
given the letter agreement to sign as a prerequ_isite to employment; there was no negotiation of its
terr;ls. She states ’;hat in Sebteﬁber 2017 she was offered a pqsitiq_n'with Hudson Dermatology,
and when she informed them of th'e} letter agreement with plaintiff; éhe was assigned to its |
| " Fishkill ofﬁce.r However, she works only 1-2 days per week at that office. She stétes that the
restriction on the iocations Where__she can work is causing a ﬁ‘nancial. strain on her ability to pay
her exp.enses. | |

Prior to submission of this -motion, plaintiff’s counsel sent a letter to the court reporting
that defendant was seen at the Somers office of Hudson Dermatology, accusing her of violafing
the agreed-upon temporary restréining order; defendanit’s attbrney .responded immeciiatély tha%
she was there for a training t\sessi()n: Defendant’s affidavit in o‘pposiﬁon further attests that she
was not ;t the Somers office to wbrk With pétients but for a training ééssion, for which éh¢ was
not paid.

'Also among the accusations of the complaint are ’the assertion that defendant now works
with. Dr. Ross Zeltzefr of Hudson Dermatology, who plaintiff says is also a physician with the
Hoffman practi‘ce.. The materials submitted by deféndant in oppoéition clarify that_ Dr. Ross
Zeltser is a physician/owner of Hudson Dermatology who also proV_ides service; for plaintiff.
Defendant questioﬁs the logic of plaintiff seeking to enforce a no_ll;compete clause _agai_nst her, av
physician’s assistant, based on her alleged kno,wleglge of patients and company practices, while

Zeltser, a physician, who actually treats plaintiff’s patients, works at the same competing

dermatology précﬁce from which plaintiff seeks to prohibit defendant from workihg‘
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- Analysis

“A party seeking the drastic remeciy ofa preiiminary injﬁhction must esfablish a clear
right to that relief unde_:-r the law and the undisputed facts upon the moving papers. The burden of
proof is on the mov‘aritb_t.o/ demonstrate a likelihood of success on the merits, the prbspect of
irreparable injury if the relief .is withheid, band a balancing vo:f the equities in the rﬁoVant’s favor”
(Gagnon Bus Co. v Vallo Transp.; Lid., 13 AD3d 334, 335 [2d Dept 2004] [internal citation
omitted]). | \ _

“The modern, prevailing comnion_—iéw standard of reasonableness fo'r_v ehlpioyee
agreements not to compete applies a three;pronged test. A restraint is reasonable only if it: (1) is
no greater than is reqqir_ed for the protéction of the légitifnate interest of the employer, (2) does
‘no‘t impose undue hardship on the emplogfee', aﬁd (3) is not injﬁrious to the pu‘blic” (BDO
Seidman v Hirshbei_’g, 93 NYZd 382, 388;89 [1999)). Re;tating the rule, restriéti;/e covenants
can be enforced “‘if r_edsonably limited as to time, geographic area, and scopé, ére necessary to
protect the emplo_yer’sf_interests, not harvrrblful“to-the publiq, and not undgl_y burdeﬁsome” (Ricca v ,
Ouzounian, 51 AD3d 997,998 [ 2d,Dept 2(.)08])/.' | |

Plaintiff emphasizes that “[c]ovehénts restricting a pfofessional, and in particular a
physician, from competing with a formf;:f.emplpye‘r or associate .a:re common and generally
acceptable” (see Gelde'rhMed. Grp. v Webber, 41 NY2d 680, 683 [1977], citihg Karpinski v
Ingrasci, 28 NY2dP45, 47-49 [1971]). With regard to the history of enforcing restrictive
covenants against proféssionals, the Court in BDO Seidman explained that “Thjs Court's

_rationale for giving wider latitude to covénants between members of a le_arned'profession\[was]

because their services are unique or extraordinary (93 NY2d f;it 390, citing Reed, Roberts Assocs.
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v Strauman, 40 NY2d 303 | 308 [1976] [drscussmg the pr1nc1ple that “mjunctlve rehef may be
available where an employee s serv1ces are umque or: extraordmary and the covenant is |
5 o
reasonable . . ._‘has_been 1nterpreted»t:o reach .agreements between .members of the learned
profess‘ions”]). ., | . o | | |
* llf kwe‘”COnsidA’er ina -'Vacuum’-the odestiOn of Whether a twov-year" ﬁfteen-mile restri'ction is
reasonable, ‘such time and geographlc hm1tat10ns have been approved in other cases Pla1nt1ff
points out that Gelder Med. Grp v Webber (41 NY2d at 683) upheld a five year and th1rty mile |

restriction as against a physrc1an._ L

The more difﬁcultv'quest'ionv‘is-whether the restriction, imposed_on' a-»physician"s assistant, -

- protects the legitimate interest of the employer The line of cases 1nvolv1ng phys1C1ans

emphasizes that covenants between members ofa learned profess1on are approprlate because

e
o

their services are umque or extraordrnary (BDO Sezdman 93 NY2d at 390 citing Reed Roberts o
40 NY2d at 308). Itis far from clear on th1s record that a phys1c1an S assrstant who earns a base
salary of $70,000 and who works under and at the d1rect1on of a physrcran prov1des the type of
unique services contemplated by the “learned professmn cases concernmg physrc1ans

Moreover the factual assertlons-»on whrch.plamtlff relres namely, that defendant b_uilt a ‘

relationship w1th plamtrff s cl1ents and obtamed trade secrets with regard to plamtrff’s a .

specialized dermatology treatment —an assertlon wh1ch defendant demes Zisin many ways more .
like the commerc1al cases c_onsrdermg restr1ct10ns based_ ‘on‘a busmess 'employee s claimed - | \

possession of client lists and trade secr'ets' (sé_e' e.g. Columbia Ribbon & Chrbonv Mfe. Co., 42 o

* NY2d 496 [1977}; Leo Silfen, Inc. v-Cream, 29 NY2d 387 [1972)).

e
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“Since there are powerful consrderations of pubhc pOlle which militate against

sanctioning the loss of a [person]’s llVCllhOOd restrictive covenants which. tend

to prevent an employee from pursuing a similar vocation after termination of -~ -

employment are disfavored by the law. Such covenants will be enforced only if .-

reasonably limited temporally and geographically, and'then only to the extent -

necessary to protect the employer ﬁom unfazr competztzon ‘which stems from the

employee s use or disclosure of trade secrets ¢ or. conf dentzal customer lists” .
(Columbia Ribbon & Carbon Mfg v A- 1 —A Corp 42 NY2d at 499 [mternal 01tat10ns omitted]
[emphasis added]).

To establish that enforcement of the restrictive covenant is necessary to protect it from
unfair competition stemming from use or d.iSCIOISure'of trade,secre“ts'.'or conﬁdential customer .
lists, plaintiff relles on the somewhat tautological argument that smce it demanded that defendant
agree to the non-compete clause 1t necessar1ly has a valid ba51s for clalmmg that an employee
would obtain unique and spec:lahzed knowledge_. ,Plamtlff asserts, w1thout- .SpeCIﬁCS, that
defendant was privy to 1nformation regarding plamtlff’s specrahzed dermatology treatment In’
any case, even assummg that assertion to be true, the acknowledged fact that Dr Ross Zeltser a’
phys101an/owner of Hudson Dermatology, also pr0V1des serv1ces for plamtlff tends to mdlcate
that Hudson Dermatology may alr_eady be prlvy to a'ny mformation defendant could bring toit
from plamtlff’ s practlce Plamt1ff s clalm that it has a leg1t1mate mterest in preventmg defendant
from takmg employment wrth a competitor w1th1n 15 mrles of its ofﬁces ﬁnds httle support in
the submissions on this motion.

The question of whether a prehmmary 1nJunctlon enforcmg the restrlctive covenant 'would
impose undue hardship on defendant must also be addressed Its con51deratron requires -
recogmzmg the apphcablhty here of the “powerful consrderations of pubhc pollcy which mihtate

f

agamst sanctiomng the loss of a [person] s livelihood” (Karpmskz v Ingrascz 28 NY2d at 49)
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Defendant has asserted that enforcement of'the geo‘graphical restriction effectively precludes her
from working for a dermatology practice in lower Dtitchess County, all of Putnam County and
northern Westchester County, and has resulted in her being nnable to work enough hours to pay
her expenses. In response, plaintiff suggests that she can look elsewhere for employment,
particularly since she lives in Mount Ver'non, New Yo.rk'.» .HoweVer, the record contains no
information regarding the job market for a peison with defendant’s skills and experience.!

In view of the foregoing, plaintiff has not estdblished a likelihood of success on the
merits. As to the balancing .of the equities, plaintiff relies on a broad and unsupported assertion
in both its memoranda of law'that absent an injun"ction,preventingdefendant from taking
employment within the 15-mile iadius,it will “haize difﬁculty meeting operating expenses,
servicing all the patients who depend on its sér\:/ices,:‘ and niay very well heirm its entire business
in each locale.” Ultimately, pleintiff has not silccessftlliy established that defendant has either
the knowledge or the power to impact._the proﬁtability of nlaintiffs business.

Plaintiff expresses concern about the theoretical possibility that defendant could help
plaintiff’s competitor to afﬁrmatively poach clients. The general rule is that “where the
customers are readily ascertainable outside the employer’s business as prospective users or
consumers of the employer’s services or products,t;ade secret protec-tion will not attach and
courts will not enjoin the employee fr’oni soliciting his ernployer’s cnstomers” (Leo Silfen, Inc. v.
Cream, 29 NY2d at 392 [citations omitted\]),v andif the customers are not so ascertainable,

solicitation of the employer’s customers by the fofrher employee will be enjoined “only to the

' An assertion in a footnote to the reply memorandum of law, that while defendant was
employed by plaintiff she was offered jobs closer to her home, has no evidentiary value.’

-
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extent necessary to protect the employer from unfair competition which stems from the
employee’s use or disclosure of .". . confidential customér lists” (Columbia Ribbon & Carbon
Mfg. Co. v. A-1-A Corp., 42 NY2d at 49.9)-. Assiirriii;g that the identity of plaintiffs customers,
or patients, are not ascertainable, pléintift’ s co.ncem can largely be addressed by tﬁ_e conﬁnued
imposition of the initially agreed;upon restriction agaiﬁsf affirmatively soliciting plaintiff;s
patients, to which reétriction defendant does not offer any obj éction. Defendant states in her
affidavit in opp}o.sition, “I understand that‘I cannot solicit patiénts of Hoffman PC and will
continue to abide by that restriction, but the restriction.on what offices I can perform services for

3

Hudson Derm’s clients is causing a financial strain.’
. )

Accqrdingly, it ié hereby

ORDERED that plaintiff’s motion for a preliﬁlinary injunction is granted. only.to the
extent that defendant is enjoined from affirmatively soliciting clients of plaintiff’s practice for av
period of two years from the date of termination of her employment with plaint_iff,- and'is
otherwise denied, a{ld it is further | | |

ORDERED that the paﬁieé are dire/ct'ed to appear on Monday, Margh 12, 2018, at 9:30
a.rﬁ., in the Prel.iminary Conference Part, Westchés@r County Supfeme Cour)t,.l 11 Dr. Martin

Luther King Boulevard, White Plains, New York.

This constitutes the Decision and Order of the Court. ' : _ |

») \

Y JANE RUDERMAN, J.S.C.

Dated: White Plains, New York .\ o7
January fO , 2018

8 of 8



	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008



